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November 24, 2003

Deanna Jang, JD







Senior Civil Rights Analyst

Office for Civil Rights

200 Independence Avenue, SW

Room 506 F

Washington, DC 20201

Dear Ms Jang,

We are writing on behalf of the National Council on Interpreting in Health Care (NCIHC) in response to the recent release of the revised Title VI guidance entitled “Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient Persons.” As you know, NCIHC is a multidisciplinary membership organization of medical interpreters, interpreter services coordinators and trainers, clinicians, policymakers, advocates and researchers from across the country who recognize that health care cannot adequately be delivered in the presence of language barriers. 

While we applaud OCR for its efforts in reinforcing to health care providers and organizations that Title VI of the Civil Rights Act of 1964 requires them to provide language assistance and in providing guidance as to how to ensure compliance with Title VI, we were disappointed to see that the revised guidance is significantly weaker than the 2000 Guidance and, indeed, even weaker than the DOJ Guidance that was to serve as its template. This new Guidance allows health care providers and organizations to make their own decisions about whether or not language access services must be provided at all, instead of limiting them to deciding to what extent language access services must be provided. Title VI clearly states that recipients of federal funds must make some effort to ensure that there is no discrimination in the provision of services. As we all know, a decision on the part of a provider to forego language access services often puts patients in frightening and dangerous situations and leads to medical errors. In order to reinforce this point, below we list a number of incidents from around the country.

CASE 1:

Arizona -- Lack of interpreter leads to 13 year old’s death

Griselda Zamora grew up like many Spanish-speaking children who have immigrated to the US with their parents: She acted as her family’s interpreter. When she fell ill her parents took her to the hospital to get treated. The doctor provided no interpreter, and the 13-year-old Zamora girl was too sick to interpret for herself. She was complaining of severe stomach pain. She was given a pregnancy test, kept overnight and released the next day after being diagnosed with gastritis. Her parents were told, without the aid of an interpreter, to bring her back immediately if she got worse. After 2 days her condition had worsened to the point that her father did bring her back. She was again taken to the emergency room where doctor’s discovered her appendix had burst and infection had spread. She died hours later after being airlifted to a nearby medical center in Phoenix.

CASE 2:

Southern United States -- Pregnant woman loses twins due to lack of interpreter

A non-English speaking woman visiting a doctor was not offered an interpreter. She was unable to report when her last menstrual period was or to discuss the fact that she might be pregnant, and was given live attenuated viruses as vaccinations. The woman was in fact pregnant with twins, both of which had to be aborted as a direct result of the vaccinations.

CASE 3:

Oregon -- Patient loses sight due to lack of third party translation

A Mexican laborer was hit in the eye with a nail gun while on the job. He went to a nearby clinic and was being treated by a doctor who only spoke English. The clinic provided an interpreter by phone, however, the patient (laborer) never spoke directly to this interpreter and therefore could never communicate that he thought he had been struck in the eye by a piece of metal. The patient had been to the clinic previously after being hit in the eye by a wood chip, and the Doctor assumed he was there for the same injury and treated him accordingly. The lack of interpretation caused the doctor to never realize that the laborer had actually been hit by metal. His condition worsened and by the next morning he was back at the clinic. He was sent to a nearby hospital, where surgery was performed to remove a piece of metal that was lodged in his eye. Three subsequent surgeries were performed, but to no avail. The laborer’s sight remains impaired. The man sued. At the trial an expert testified that if the surgery had been performed earlier, the man’s sight could have been saved. The jury agreed.

CASE 4:

Virginia – Severe reaction to medication; directions were never properly interpreted

A Hispanic man was prescribed three medicines after going to an Alexandria hospital with a severe stomachache. He did not speak English but was not provided with an interpreter. After taking all three medicines at once, he experienced a severe reaction and had to go the emergency room. The interpreter was hired in the aftermath, and discovered that the man was not supposed to take all medications at once.

CASE 5:

Philadelphia -- Relative misinterprets for patient- leads to unnecessary surgery

A relative, trying to interpret for a patient who could not speak English, misinterpreted. Based on this misunderstanding, the doctor scheduled the patient for surgery. On the morning of the procedure, a trained interpreter conveyed information that showed the surgery was not only unnecessary but also likely to be harmful to the patient.

CASE 6:

Chicago -- Nurse misunderstands patient, leads to near death situation

An elderly Spanish-speaking woman was staying over-night at a hospital because she had taken too much Coumadin, a blood thinner. The woman got up to go to the bathroom late that night. A nurse on duty stopped her and tried to get her back in bed. When the patient didn’t want to go, the nurse perceived her as being agitated. Instead of getting an interpreter, the nurse had the patient put in leather restraints. The patient was then given a sedative. When she didn’t respond immediately to the sedative, the staff gave her more. Due to oversedation she almost required intubation and her hospital stay was prolonged by several days. 

CASE 7: 

Atlanta – patient used to interpret for another patient; both left traumatized

A bilingual Spanish-speaking patient, “Luisa,” was asked to interpret for another patient who did not speak English. The second patient revealed that she had been hospitalized after an abortion to rid herself of a baby with Down’s syndrome, since, “of course” she would not want such a child. Neither the patient nor the nurse who asked “Luisa” to interpret knew that “Luisa’s” second child had Down’s syndrome. The first year of the birth of her child with Down’s syndrome was full of emotional turmoil, anger, denial, depression and ultimately, acceptance and love. Now two years later, faced with a woman who chose to abort such an “undesirable” child, she burst out with anger and recriminations towards her neighbor patient. The patient now suffered tears and shame along with her post surgery recovery period. Complaints were issued, but the emotional damage to both women could not be undone.

CASE 8: 

Albuquerque – abusive husband causes pre-term labor, then serves as interpreter

A young Vietnamese woman who spoke no English came to the ER in pre-term labor (37 weeks), crying and very upset. Her husband was used to interpret for the delivery. The patient cried through whole delivery. Weeks later, she was interviewed by a Vietnamese-speaking resident, who discovered that the reason she was in tears was because husband had beaten her up; this is why she was in labor. The lack of an interpreter made her dependent on her abuser for her medical care. 

CASE 9:

Albuquerque - Patient takes topical medication by mouth; ends up in ER

A Spanish-speaking patient was prescribed a medication that was to be applied topically – that is on the skin. There was no interpreter used, and the prescription label was printed in English. The patient, not understanding how to use the medicine, took the medication by mouth and ended up in ER. 

* The cost of a telephonic interpreter’s time to explain how to use a medication probably could have cost less than $5. How much is the cost of an ER visit?

CASE 10:

Albuquerque -- Patient doesn’t understand discharge instructions – risks serious infection

A Vietnamese patient who didn’t speak English had major abdominal surgery. Twelve days later, the patient went to his Primary Care Provider for an unrelated issue. The provider was appalled to see that the patient still had the surgical staples in. The staples should have been removed after 7 days, almost a week earlier. Leaving the staples in exposed the patient to a high risk of infection. It turned out that the patient, who didn’t speak English but who had not been given an interpreter, didn’t understand the discharge instructions.
Given their limited language skills and disenfranchisement, many limited English proficient (LEP) patients cannot advocate for themselves. They need the Office for Civil Rights to more strongly reinforce (and enforce) their civil rights to equal access to health care in a language they can understand. The current guidance fails to do this on a number of levels. We include several specific examples below:

1) The current definition under IV Who Is a Limited English Proficient Individual? is incorrect. It states that “Individuals who do not speak English and who have a limited ability to read, write, speak or understand English may be limited English proficient. . .” It is difficult to imagine how any individual could meet these criteria and NOT be limited English proficient. The word “may” implies that they may not need linguistic access services when clearly they will be unable to communicate, understand or consent to care in the health care setting.

2) Section V (3) The Nature and Importance of the Recipient’s Program, Activity, or Service, implies that it is acceptable to delay non-urgent health communication or to even forgo providing services in a language an LEP client can understand if it falls under “non-urgent” care. This recommendation allows recipients of federal financial assistance to essentially create a two-tier system of health care in which LEP patients get less adequate and timely care than English-speakers. 

3) There are several sections in which the Guidance suggests that language assistance services may not be required even if a provider encounters LEP clients. Section V (4) The Resources Available to the Recipient and Costs includes the statement: “ …there may be circumstances where the importance and nature of the activity and number or proportion and frequency of contact with LEP persons may be low and the costs and resources needed to provide language services may be high, in which case language services for the particular activity may not be necessary.” In Section VI. Selecting Language Assistance Services the Guidance states “The quality and accuracy of language services in a hospital emergency room, for example, should be as high as possible, given the circumstances, while the quality and accuracy of language access services in other circumstances need not meet the same exacting standards.” We cannot think of any situation in health care in which high quality language services would not be required. If a patient walks into a primary care physician’s office they may have an emergent condition (like a myocardial infarction) or a condition that could rapidly become emergent if not treated quickly and appropriately (like angina) that could only be identified and treated though adequate history taking. Even a routine dental visit (using the example in the Guidance) could turn into a life threatening condition if a patient cannot tell the dentist they have a heart condition that requires antibiotic prophylaxis prior to dental cleaning.

4)  Section VI. Selecting Language Assistance Services (b) Oral Language Services (Interpretation). The Guidance states that “Extra caution should be exercised when the LEP person chooses a minor as an interpreter…” There is no acceptable clinical situation in which a minor should be used to interpret. In addition to the facts that they are not likely to be competent interpreters and conflicts of interest may arise in this situation, it is unethical. This situation completely changes the dynamic of a parent-child relationship such that it places an unacceptable burden of responsibility on a child. No child should be placed in this position.


5) VI. Selecting Language Assistance Services. Considerations Relating to Competency of Interpreters and Translators. The Guidance states that recipients of federal funds must take “reasonable steps, given the circumstances” to assure the competency of interpreters. How can a recipient know what is considered reasonable? And, since there is no clear specification of what is reasonable, how can OCR ever determine that a recipient is not in compliance? Many institutions deem an interpreter as competent solely on the basis of self-reported bilingualism, in the absence of training or testing of any kind. Does this constitute a “reasonable step” in assuring competence. We call on OCR to strengthen the language here so that unqualified interpreters will not create the exact miscommunication that they have been employed to avoid. 


6) Language Access Plan. The Guidance states that institutions “may” develop language access plans. Again, this language is much weaker than that of the DOJ guidance and should be changed to read “should.” 

7) Notification. The Guidance states that LEP individuals “may” be notified of the provision of language access services. Clearly, these individuals must be notified if they are to be aware of their rights under the 1964 Civil Rights Act. 

We understand that cost is an issue for providers and that OCR needs to take this into account in the revised Guidance. However, it should not be the overriding issue for several reasons. First, as recently documented by the Office of Management and Budget the cost of providing linguistic access services has been shown to be a very small portion of total health care costs. Second, it relieves pressure on insurers to pay for these necessary services. Finally, the cost is miniscule in light of the fact that patients who do not speak English well and do not receive adequate linguistic access services are at risk of receiving unethical, inadequate, delayed, dangerous, and discriminatory care. This should be the primary concern of the Office for Civil Rights.

These are only a few examples of the numerous ways in which the revised Guidance has been substantially changed and is consequently weaker than the previous guidance. We believe that this Guidance is inadequate to prevent LEP clients from receiving substandard services in the health care setting and being discriminated against on the basis of national origin. We urge you to at least bring this Guidance up to the same level as the Department of Justice Guidance issued in 2002. Even more, we call on OCR to return to the stronger language found in the 2000 Guidance. Though this may go beyond the template of the DOJ Guidance, we would argue that clear communication in health care settings is so crucial to the provision of equal quality of care as to justify stronger language in the HHS Guidance than is present in the DOJ Guidance, which was meant as a minimum standard for all federal agencies. 

Please do not hesitate to contact us if you have any questions or we can be of further help in this process.

Sincerely,

Cynthia E. Roat, M.P.H.


Elizabeth A. Jacobs, M.D., M.P.P.

Co-Chair of the Board, NCIHC

Co-Chair, Policy and Research Committee, NCIHC


350 NW 189th St.



1900 West Polk Street


Shoreline, WA 98177



Chicago, IL 60612

Phone: (206) 546-1194


Phone: (312) 864-7311

Fax: (253) 540-3905



Fax: (312) 864-9694

Email: cindy.roat@alumni.williams.edu
Email: ejacobs@rush.edu 

Wilma Alvarado-Little, M.A.

Co-chair of the Board, NCIHC

Family Support Services #130

Children's Memorial Hospital

2300 Children's Plaza

Chicago, IL   60614

(773) 880-4635

Email: walvarado-little@childrensmemorial.org 

